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Governor Baker signed into law House Bill No. 4056, “An Act Relative to Substance Use, Treatment, 

Education and Prevention,” on March 14, 2016.  Referred to as the “Opioid Law,” this statute imposes several 

new responsibilities on school districts and the Department of Elementary and Secondary Education (DESE).  

Perhaps the most talked about aspect of the new law - verbal screenings of students by schools - is contingent 

on appropriation, and, if funding occurs, must be implemented by the start of the 2017 – 2018 school year.  The 

other aspects of the Opioid Law affecting public schools are not subject to appropriation, and need to be 

implemented now, because this was declared to be an emergency law.  Below are details on the changes that 

need to occur on an immediate basis: 

Concussion/Head Injury Student Education and Adult Training Programs 

 Currently, each public school district must comply with the requirements of M.G.L. c. 111, § 222 and 

105 CMR 201.000, in regards to the prevention, training, management, and return to activity decisions 

regarding students who incur head injuries while involved in extracurricular athletic activities.  The Opioid 

Law amends M.G.L. c. 111, § 222 by requiring all school districts to now also distribute written educational 

materials provided by the Bureau of Substance Abuse Services on the dangers of opiate use and misuse “to all 

students participating in an extracurricular athletic activity prior to the commencement of their athletic season.”  

Additionally, every individual who currently participates in the mandatory annual interscholastic athletic head 

injury safety training program (coaches; trainers; athletic directors; school marching band directors; any 

physicians/nurses/school volunteers assisting with an extracurricular athletic activity; and parents/legal 

guardians of students who participate in extracurricular athletic activities) must receive these educational 

materials on the dangers of opioids as part of their annual head injury safety training.  (continued on page 2) 
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Substance Use Prevention and Abuse Education 

 

Public schools have had an ongoing legal duty to 

develop a policy on substance use prevention and 

educating students about the dangers of substance 

abuse, pursuant to M.G.L. c. 71, § 96.  The Opioid 

Law now provides school districts with some support 

in the development of those policies.  It requires 

DESE, in consultation with the Department of Public 

Health (DPH), to now “provide guidance and 

recommendations to assist schools with developing 

and implementing effective substance use prevention 

and abuse education policies.”  This guidance must 

be made available on DESE’s website, and it must be 

updated regularly to reflect current research and best 

practices.   

 

Under the Opioid Law, each school district must now 

file with DESE its substance abuse prevention and 

education policy.  The law continues to require 

providing notice to parents of the district’s policy and 

posting the policy on the district’s website. 

 

Driver’s Education Courses 

 

Also amended by the Opioid Law was the state 

statute that governs driver’s education courses, 

M.G.L. c. 71, § 13D.  These courses, which are often 

part of high school safety education programs, now 

must contain a drug education component.  

Specifically, each driver’s education course “shall 

include a module on the science related to addiction 

and addictive substances, including the impact of 

psychoactive substances on the brain and the effect of 

such substances on a person while operating a motor 

vehicle.” 

 

Verbal Screening of Students 

 

The bulk of the Opioid Law pertains to verbal 

screening of students by each city, town, regional 

school district, charter school and vocational school.  

Importantly, both time and money are pre-conditions 

to the implementation of the law’s verbal screening  

provisions.  While the bill was being debated, 

Governor Baker made clear his position against 

imposing “unfunded mandates” on public entities: 

 

“‘I’m not wild about unfunded mandates,’ Baker 

said. ‘I certainly support the idea of having the state 

provide support for communities that wish to 

participate in this, [but] unless we as a 

commonwealth choose to pony up the money to pay 

for a program like that I don’t think it’s fair or 

appropriate for us to just tell locals to do anything.’” 

See Bob Salsberg, Baker has Reservations on Senate 

Drug Screening Plan, available at: 

http://www.wbur.org/2015/09/26/baker-has-

reservations-on-senate-drug-screening-plan 

 

The Opioid Law specifies that all requirements 

related to verbal screening are “subject to 

appropriation.”  Given the heightened focus in 

Massachusetts on combatting what has been termed 

an opioid epidemic, coupled with the suggestions that 

have been made in the media regarding potential 

viable funding sources, it is likely, although not 

guaranteed, that appropriation will be made for the 

verbal screening provisions of the law.  That being 

said, the law also specifies a delayed implementation 

date for the verbal screenings: the start of the 2017 – 

2018 school year. 

 

If the verbal screening components of the law go into 

effect, DESE, in consultation with DPH, will be 

responsible for approving the verbal screening tools, 

recommending the grade levels appropriate for 

screening, and creating a notice and opt-out form.  

School districts will be required to: notify parents of 

students who will be screened before the start of the 

school year; conduct the verbal screenings annually 

for two (2) different grade levels of students; 

maintain confidentiality in accordance with the law; 

provide students, parents and guardians with an 

opportunity to opt-out of the screening; and report all 

de-identified screening results to DPH within ninety 

(90) days of the screening.   

    (continued on page 3) 

 

Legislative Activity, continued from page 1 

http://www.wbur.org/2015/09/26/baker-has-reservations-on-senate-drug-screening-plan
http://www.wbur.org/2015/09/26/baker-has-reservations-on-senate-drug-screening-plan
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Legislative Activity,  
continued from page 2 

 

As noted above, the Opioid Law includes a provision 

that enables either a parent/guardian or a student to 

opt out of the screening.  They are entitled to do this 

by written notification at any time either before or 

during the screening.  Furthermore, information 

gleaned from the verbal screenings may not be placed 

within individual student records.  All information is 

to remain confidential, and may not be disclosed 

without prior written consent of the student, parent, 

or guardian, except in cases of immediate medical 

emergency or as otherwise required by state law.  

Due to the de-identified documentation of data and 

strict confidentiality requirements, any information 

obtained by a verbal screening conducted pursuant to 

the Opioid Law should not impact an individual 

student’s interscholastic athletic eligibility under 

Chemical Health Rule # 62 of the Massachusetts 

Interscholastic Athletic Association (MIAA).  

Principals will continue to have authority to enforce 

their MIAA Chemical Health policies in regards to 

information obtained from sources other than this 

verbal screening. 

 

 
 

If appropriation is made to enable the implementation 

of the verbal screening provisions, screening of some 

sort must occur in every district by the 2017 – 2018 

school year.  A district may use an alternative 

substance use screening program if it provides DESE 

with a written explanation of its alternative program 

and the reasons why the DESE/DPH verbal screening 

tool is not appropriate for the district.  Otherwise, the 

expected screening will be the DESE/DPH verbal 

screening tool.  Districts can anticipate spending 

substantial time in the upcoming school year to gear 

up for the potential roll-out of this 2017 – 2018 

mandate, just as gearing up for the roll-out of the 

revised restraint regulations required significant time.  

Staff trainings on consent and confidentiality, 

parental notifications, student handbooks, 

documentation, and reporting will all be implicated.   

 
 
 
 
 
 
 
 
 
 
 
 

 

 
  

OTHER LEGISLATIVE ACTIVITY OF NOTE 
The Massachusetts Legislature has recently 

discussed other bills that, if enacted, also could 

have significant effects on school districts.  These 

bills pertain to public records requests and police 

body cameras.  Please note that these have not been 

enacted into law.  These are bills that we have 

followed due to their potential impact on our 

clients.  

 

PUBLIC RECORDS REQUESTS 

As entities that are subject to public records 

requests, public school districts should be aware of 

the potential changes coming to our 1973 public 

records state statute.  A push is on to modernize 

this statute and to align it with others in the nation.  

Revisions being proposed and debated in House 

Bill No. 3858 relate to: responding to a request by 

producing electronically maintained records in an 

electronic format (which, for school districts, may 

create a very cumbersome redaction process); 

identifying a point person to be responsible for 

responding to requests; reducing costs for the 

requestor; and allowing for an award of attorneys’ 

fees when a public entity fails to comply with the 

law.    

 

Also noteworthy in the realm of public records, 

state regulations that govern fee imposition for 

copies of public records were recently revised, and 

put into effect as of February 29, 2016.  Included in 

the regulatory changes is a significant decrease in 

the fee that may be charged for black and white 

paper copies (single or double-sided).  The 

maximum permissible fee was reduced from twenty 

(20) cents per page to five (5) cents per page.  See 

950 CMR 32.06. 

 

POLICE BODY CAMERA USE 

House Bill No. 2170, which addresses the use of 

police audiovisual body cameras, is noteworthy 

since many school districts have police officers 

serving as School Resource Officers (SROs).  This 

bill seeks to impose requirements on the use of 

police body cameras, in regards to issues such as: 

when recordings may/must be made; notification to 

a person being recorded; confidentiality/public 

disclosure of recordings; and maintenance of 

recordings.  Although this particular bill can be 

considered “dead” for the current legislative 

session, it will likely be re-filed in the next 

legislative session.   



Nuttall, MacAvoy & Joyce          April 2016 

4 
 

Special Education 
Settlement Agreements in 
the Public Eye 
According to the Supreme Judicial Court, special 

education settlement agreements, even with a 

confidentiality clause included, may be obtained by 

the public via a Massachusetts public records request, 

if redacted of personally identifiable information. 

 

In Champa v. Weston Public Schools, an individual 

sued a public school district that refused to produce 

five (5) years of special education settlement 

agreements in response to his public records request 

under the Massachusetts Public Records Law 

(“Public Records Law”). 

 

The District argued that special education settlement 

agreements are part of a student record, and 

therefore, they are subject to the confidentiality 

provisions of both the Family Education Rights and 

Privacy Act (FERPA), 20 U.S.C. § 1232g(a)(4)(A), 

and state special education regulations, 603 CMR 

23.03, which in turn, qualifies them as exempt under 

the Public Records Law.   

 

The Supreme Judicial Court (SJC) agreed with the 

District’s position that special education settlement 

agreements qualify as student records, as defined by 

federal and state law.  The SJC also agreed with the 

District that exemptions to the Public Records Law 

apply to special education settlement agreements, 

namely: exemption (a), which includes information 

that is “specifically or by necessary implication 

exempted from disclosure by statute”; and exemption 

(c), which includes “personnel and medical files or 

information; also any other materials or data relating 

to a specifically named individual, the disclosure of 

which may constitute an unwarranted invasion of 

privacy.” See M.G.L. c. 4, § 7. 

 

The SJC’s agreement with the District stopped there.  

The Court ruled that these documents could be 

produced in a de-identified form. The crux of this 

decision lies in these words: “the public records law 

specifically contemplates redaction of material that 

would be exempt, to enable the release of the 

remaining portions of a record…” The Court 

concluded, “Accordingly, under the public records 

law, any ‘segregable portion’ of the records must be 

disclosed, if with the redaction it independently is a 

public record.”   

 

Therefore, the SJC held, that by redacting all 

personally identifiable information from a special  

education settlement agreement, the end product is a 

public record that does not fall within a Public 

Records Law exemption, and that must be produced 

pursuant to a public records request.  School districts 

and parents are on notice that, despite any agreed-

upon confidentiality clause, a redacted version of 

their “private” settlement agreements may end up in 

the public eye. 

 
 

 

 

 

 

 

 

 

 

Public Records Practice Tip 
It is noteworthy that the Champa public records request was for out-of-district settlement agreements that the school 

district had executed over a five (5) year period.  In contrast to this general request, any “targeted” public records 

request, seeking the settlement agreements of a small, specific group of students (i.e., a parent submits a public 

records request for the special education settlement agreements of students in his/her child’s classroom) should be 

subjected to scrutiny.  Under these kinds of circumstances, the requestor knows the identity of the students to whom 

the records relate, and/or the information sought would make the student’s identity easily traceable to the requestor.  

With a “targeted” request, it may not always be possible to produce records, even redacted, without revealing 

personally identifiable information.  As emphasized by the SJC in Champa, even the identification of an out of 

district school name could indirectly identify a child’s disability, the disclosure of which “may result in 

embarrassment and potentially lead to stigma.”  School districts are encouraged to consult with legal counsel to 

determine, on a case-by-case basis, what qualifies as “personally identifiable information,” given who the requestor 

is in relation to the students, and what information is included in the records sought. 
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ROLL-OUT OF REVISED RESTRAINT PREVENTION REGULATIONS  

NOW WELL UNDERWAY 
 

Restraint regulations governing Massachusetts public 

schools were static since 2001, so the January 2016 

implementation of the revised regulations required a 

significant overhaul for schools.  The regulatory 

changes were intended to reduce the use of restraint, 

as well as more closely align Department of 

Elementary and Secondary (DESE) restraint 

regulations with the Department of Early Education 

and Care (EEC) restraint regulations.  Some of the 

practical effects of the legal revisions include: 

Time-Out vs. Seclusion 

 

Before 2016, the regulations did not define time-out, 

and the only requirement for the use of time-out was 

that a staff member had to remain accessible to the 

student.  Now, time-out and seclusion are both 

defined and distinguished, and numerous 

requirements govern the use of time-out.  The 

regulations define seclusion as when a student is 

involuntarily confined alone in a room from which 

the student is prevented from leaving.  Seclusion is 

prohibited.  In contrast, time-out is defined as a 

behavioral support strategy, in which a student 

temporarily separates from the learning activity of the 

classroom, either by choice or by direction from staff, 

for the purpose of calming.  Time-out is permitted, 

although heavily regulated.   

 

DESE’s Technical Assistance Advisory established 

numerous requirements for the use of time-out:   

• The student must be continuously observed 

by staff; 

• A staff member must be with the student or 

immediately available at all times; 

• Time-out space must be clean, sanitary and 

appropriate for calming; 

• Time-out must end as soon as the student has 

calmed; and 

• For a time-out to extend beyond thirty (30) 

minutes, principal approval must be obtained.    

 

See DESE Technical Assistance Advisory, SPED 

2016-1:Time-out and Seclusion.  

Continuous observation by a staff member, who is 

either inside or immediately outside of a time-out 

room, is essential.  According to DESE, “unless it 

poses a safety risk, a staff member must be physically 

present with the student.”  The Advisory specifies 

that, only when it is not safe for the staff member to 

be present inside the time-out setting with the 

student, may the student be left in the time-out setting 

with the door closed.  When this occurs, the door 

cannot be locked, the staff member must be 

immediately available outside of the setting, and the 

staff member must be able to continuously observe 

and communicate with the student.  Even then, if the 

student poses a safety risk to himself, the staff 

member must return inside the room to be with the 

student. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Specific Restraint Prohibitions  

Another significant change from past practice is that 

physical restraint may no longer be used as a standard 

response to behavior in an Individualized Education 

Program (IEP) or an individual behavior plan.  Given 

that there were consented-to IEPs that contained 

physical restraint as a standard response to a 

behavior, which did not expire in 2015, this revision 

of the regulations necessitated that Teams convene to 

amend these IEPs to comply with the new law. 

TIP: KNOW THE DIFFERENCE 

All of the above requirements on time-out 
pertain only to exclusionary time-out: the 
separation of a student from the rest of the 
class either through complete visual 
separation or actual physical separation.   

In contrast, in an inclusionary time-out, the 
student remains physically present in the 
classroom and the learning environment, and 
is removed only from positive reinforcement 
or full participation as a behavior support 
strategy. 
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The new regulations also state that a restraint may not 

be used when medically contraindicated. Specific 

considerations must be made in regards to a student’s 

medical history, including, for example, seizures, 

communication disabilities, and risk of vomiting.  

 

 

Prone restraints are now generally prohibited in 

publicly-funded Massachusetts schools, and any use 

of prone restraint must be specifically justified.  

Before using a prone restraint, the regulations require 

staff to provide detailed, individualized 

documentation that multiple criteria have been met.   

 

Restraint Reporting 

 

Very significant changes have been made in restraint 

reporting.  Now, every restraint must be reported, 

regardless of its duration, whereas a hold in 2015 that 

lasted less than five (5) minutes, did not legally 

constitute a reportable restraint.   

 

Additionally, DESE has created and mandated the 

use of an online Excel reporting form to be used for 

each restraint in the annual report to DESE. 

 

 
 

One - perhaps unintended - practical implication of 

this online form is that staff may now have to 

document the restraint data twice.  This is because it 

may be more convenient (and more familiar) for staff 

to document the required information on paper  

contemporaneously with the restraint.  If this is done, 

all of the information documented then must be  

copied from the paper form onto the online Excel 

form for purposes of reporting annually to DESE. 

Alternatively, a district could alter its practice and 

create each initial restraint report on a computer to 

avoid this duplication of work, but if this is done, an 

internal review for charting accuracy should be 

incorporated prior to sending the data to DESE.  

 

School districts are advised to take note that there is 

some information that DESE requires to be 

documented in its Excel reporting form, even though 

documentation of this particular information is not 

specifically required by the regulations.  The 

additional specific information sought by DESE is: 

(1) where the restraint took place; (2) what period the 

restraint took place during; (3) whether the student 

has an IEP.  For programs that elect to wait until the 

end of the year to transfer their restraint information 

into the DESE Excel forms, this could be an 

unwelcome surprise, if the district was not previously 

gathering and internally documenting this additional, 

DESE required, information. 

Weekly and Individual Administrative Reviews 

 

To further the goal of reducing restraints, the revised 

regulations introduced significant administrative 

oversight requirements.  Now, weekly reviews of an 

individual student’s restraint data, if a student 

experiences multiple restraints in a week, and 

monthly school-wide reviews to evaluate possible 

trends in the use of restraint are to be led by each 

principal or designee.  Both reviews are intended to 

be followed up with action plans or steps to reduce 

the number of restraints.  Given the now 

comprehensive data collection by DESE (with 100% 

of restraints now being reported), one can presume 

that the impact of these new administrative reviews 

could be easily tracked. 

 
 

RES 

The above is just a snapshot of the current landscape 

of the 2016 roll-out of the revised restraint prevention 

regulations.  Much work was accomplished by school 

districts over the past year, in revising policies, 

training staff, and implementing all of the necessary 

changes to practices and procedures to ensure 

compliance with the new regulations. 

 

To access DESE’s reporting and review forms, 

go to: http://www.doe.mass.edu/sped/docs.html 

 

http://www.doe.mass.edu/sped/docs.html
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TRAINING REQUESTS 

 

 Mandatory Staff Trainings: Student Rights and Staff Responsibilities 

 Student Discipline and Due Process: Navigating 37H, 37H ½ and 37H ¾ 

 Manifestation Determinations: Special Education Disciplinary Procedures 

 Lawyers, Guns and Money: Avoiding Disciplinary Blunders and Handling Emergency Situations 

 New Physical Restraint Law: Prevention of Physical Restraint and Requirements If Used 

 Johnny Boy Better Get Yourself in School: Preventing and Responding to Truancy & School Refusal 

 Church and State: Parting the Waters - Religion in Public Schools 

 Preventing and Responding to Bullying In Our Schools: The Massachusetts Bullying  Prevention Law 

 Discrimination: Prompt and Equitable Responses to Different Treatment and Harassment 

 Sexual and Racial Harassment in Schools: Effective Response to Student Harassment 

 Protecting the Rights of Transgender Students: Title IX and the Massachusetts Gender Identity Law 

 Simultaneous Response to Claims of Bullying and Discriminatory Harassment 

 Search and Seizure in Public Schools 

 Effective Implementation of Section 504 in Schools 

 Traps and Pitfalls in the IEP Process 

 The Role of the Principal and the Regular Educator in the Special Education Process 

 Dealing with Challenging Parents, Advocates, and Attorneys 

 McKinney-Vento Act – Addressing the Needs of Homeless Children 

 Writing and Reviewing Comprehensive and Appropriate Evaluation Reports 

 2016 Legal Round-Up: Updates from the BSEA and Other Forums 

 BSEA Litigation Practice and Procedure 

 Building Defensible Special Education Programs and Avoiding Litigation 

 Student Records & Confidentiality in a Post-Champa v. Weston World 

 

(continued on page 8) 

 

Nuttall, MacAvoy & Joyce attorneys are available to provide trainings and 

workshops for school district personnel on a variety of topics. 

Below is a sampling of trainings we have provided to our clients: 
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 Custody Concerns in Educational Decision Making: Which Parent Holds the Rights? 

 Meeting Students’ Post-Secondary Transition Planning Needs 

 To Settle or Not To Settle?  Practical Tips for the Settlement Process 

 Addressing Student’s Medical Conditions through Section 504 

 Meeting the Needs of Students with Disabilities during Field Trips and Extracurricular Activities 

          

Please do not hesitate to contact us to discuss any of your training needs. 

 

 
Nuttall, MacAvoy & Joyce, P.C. 

1020 Plain Street, Suite 270 
Marshfield, Massachusetts 02050 

Telephone:  (781) 837-7428 
Facsimile: (781) 837-7498 

 
Thomas J. Nuttall 

Matthew W. MacAvoy 
Michael J. Joyce 
Leigh W. Mello 
Colleen Deasy 
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